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Cleta Mitchell, Esq. 
Foley & Lardner LLP 
Washington Harbour 
3000 K Stireet, N.W.. Suite 600 
Wasfaington, D.C. 20007r5109 

RE: MUR 6449 
Jon Bruning 
Bruning for Senate, Inc. f/k/a 
Bruning 2012 Exploratoiy 
Coinmittee ahd Douglas R. Ayer 
in his officid capacity as treasurer 

Dear Ms. Mitchell: 

On April 10, .2013, the Federd Election Commission accepted the signed conciliation 
agreement submitted on your clients' behdf in settlement of violations of 2 U.S.C. §§ 432(e)(1), 
433(a), 434(a) and 434(b) and 11 C.F.R. § 101.1(a), provisions of tfie Federd Election Campdgn 
Act of 1971, as amended, and Commission regulations. Accordingly, the file has been closed in 
this matter. 

Documents related to the case will be placed on the public record vrithin 30 days. See 
Statement of Policy Regarding Disclosure of Closed Enforcement and Related Files, 68 Fed. 
Reg. 70,426 (Dec. 18,2003) and Statement of Policy Regarding Placing First Generd Counsel's 
Reports on tfie Public Record, 74 Fed. Reg. 66132 (Dec. 14,2009). Information derived in 
connection with any conciliation attempt will not become public without the written consent of 
the respondent and tfie Ck)nunission. See 2 U.S.C. § 437g(a)(4)(B). 

Enclosed you will find a fidly executed conciliation agreement for your files. Please note 
that tfae agreement requires tfaat tfae civil pendty is pdd and tfae Bruning for Senate, Inc., 
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disclosure reports are amended witiiin 30 days of the conciliation agreement's effective date. If 
you have any questions, please contact me at (202) 694-1650. 

Sincerely, 

Mark Allen 
Attomey 
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MUR 6449 COUH' ' 

FEn::r;AL i-[.[[CTICM 

1 BEFORE THE FEDERAL ELECTION COMMISSION 
2 2013APR-9 AMI2:GI* 
3 IntiieMatterof 
4 
5 Jon Bruning 
6 Bruning for Senate, Inc. f/k/a Bruning 2012 
7 Exploratory Committee and Douglas R. Ayer 
8 in. his officid capadty as tireasurer 
9 

10 CONCILIATION AGREEMENT 
11 

^ 12 This matter was initiated by a signed, swom, and notarized compldnt The Federd 
0 

0 13 Election Commission ("Commission") found reason to believe that Jon Bruning violated 

14 2 U.S.C. § 432(e)G) and 11 C.F.R. § 101.1(a) and tiiat Bruning for Senate, Inc. ffk/a Bnming 

15 20i2 Exploratory Committee and Douglas R. Ayer in his offidd capacity as treasurer violated 

16 2 U.S.C §§ 433(a), 434(a) and 434(b) (collectively, "Respondents") provisions of tfie Federd 

17 Election Campdgn Act of 1971, as amended. 

18 NOW, THEREFORE, tfae Commission and the Respondents, having participated in 

19 informd metfaods of condliation, prior to a finding of probdile cause to believe, do faereby agree 

20 as follows: 

21 I. The Commission has jurisdiction over the Respondents and the subject inatter of 

22 this proceeding, and tfais agreement faas the effect of an agreement entered purauant to 2 U.S.C. 

23 § 437g(a)(4)(A)(i). 

24 II. Respondents faave faad a reasonable opportunity to demonstrate tiiat no action 

25 sfaould be taken in tfais inatter. 

26 III. Respondents enter voluntarily into tfais agreement witfa tfae Commission. 

27 IV. The pertinent law and fiu^ts in tfais matter are as follows: 
28 Badosroimd 
29 1. Jon Bruning was a candidate for the United States Senate in Nebraska in the 
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1 2008 and 2012 elections. His principd campdgn committee for the 2008 election was Friends of 

2 Jon Bmning ("Bruning 2008"). His principal campdgn committee for the 2012 election was 

3 Bruning for Senate, Inc. ("Brunmg 2012''). 

4 2. On November 19,2007, Bnining witfidrew from tfie 2008 election. 

5 Respondents contend that Bruning asked the 2008 generd election contributora in writing to 

6 redesignate theur contributions to Jon Bruning Exploratory Committee "for a foture election" and 

7 advised contributors that they could in the dtemative receive a refund. Respondents further 

8 contend that all but $4,600 of tfae refunds made was reported to tfae Commission by Bruning 

9 2008 on its 2007 Year End/Termmation Report filed m January 2008. 

10 ' ' 3 . OnDecember31,2007, Bruning 2()08 transferred its remaining fimds, 

11 $677,251.49, tp Jon Brumng Exploratory Coinmittee that was established in December 2007 as a 

12 testuig fhe watera account and authorized by Bruning for the puipose of exploring a possible 

13 foture federd candidacy. Respondents contend tfaat dl fimds transferred to the Jon Bmning 

14 Exploratory Cominittee were peirmissible fimds and the donora wfaose contributions comprised 

15 tfae transfer were reported by Bruning 2008 at tfaie time of tfaeir origind contribution, and that the 

16 portion of the funds firom contributora to tfae 2008 generd election was dso reported by Bruning 

17 2012 on its 2011 April (Quarterly Report. 

18 4. Between Januaiy 1,2008 and Marcfa 22,2008, Jon Bruning Exploratoiy 

19 Cominittee refimded $4,600 to contributora to Brunmg 2008. Jon Bruning Exploratory 

20 Conunittee received bank interest on its fimds tfarough the remdnder of2008,2009, and 2010. 

21 5. On November 5,2010, Bnmmg opened a "2012 Exploratoiy Account" for 

22 testing the watera for the 2012 United States Senate election. On the same date, Jon Brumng 

23 Exploratt)iy Committee ttansferred $448,349.52 to the 2012 Exploratoiy Account. On 
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December 17,2010, Jon Bruning Exploratory Committee transferred $162,313.51 to tiie 2012 

Exploratory Account. Respondents contend tfaat the fimds transferred to the 2012 Exploratory 

Account included bank interest on the John Bruning Exploratory Conimittee fimds between 2008 

and 2010. 

6. Between November 5,2010, and December 31,2010, fhe 2012 Exploratory 

Account recdved an additiond $246,604.73 in contributions and interest, of which $223,800 was 

itemized contributions. 

7. On Januarys, 2011, Bruning filed a Statement of Candidacy with tfae 

Secretary of Ifae Senate for the 2012 election, designating Bruning 2012 f/k/a Bnming 2012 

Applicable Law 

8. The Act provides that an individud seeking nomination for election to 

9. The Act and the Coinmission's regdations provide that, within fifteen days 

10. The Act requires a prindpd campdgn committee to file a Statement of 

22 Organization witiiin ten days after it has been designated by fhe candidate. 2 U.S.C § 433(a). 

11. Each treasurer of a politicd committee shdl file periodic reports ofthe 

4837-1174-5299.1 
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conunittee's receipts and disburaements with tfae Commission. See 2 U.S.C. §§ 434(a) and (b). 

In the case of a prindpd campdgn committee for a candidate running for the United States 

Senate, it must tunely file disclosure repoits as required by 2 U.S.C. § 434(a)(2). 

12. The Conunission's "testing fhe watera" regdations, 11 CF.R. 

§§ 100.72(a) and 100.131(a), exempt fiom tfie definitions of "contiibution" and "expendittue" 

fimds recdved solely for the purpose of determining wfaetfaer an individud sfaodd become a 

candidate. The exemptions do not apply to fimds recdved or payments made for activities 

indicating that an individud faas dedded to become a candidate for a particular office or for 

activities rdefVant to conducting a campdgn. Id. Tfaese regdations sedc to draw a distinction 

'i«^13. The Commission's regulations provide that examples of activities 

14. If the individud who had been "testmg tfae watera" subsequentiy becomes a 

4837-1174-5299.1 
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1 received and tfie payments made. Id; 11 CF.R. §§101.3,104.3(a)-(b). Authorized committees 

2 are required to disclose, inter alia, transfera, dividends and interest recdved, and contribution 

3 refonds disburaed. 2 U.S.C. § 434(b)(2)(E), (b)(2)(J), (b)(4)(B), (b)(4)(F). 

.4 Jon Bruning and Brunine 2012 

5 15. InaNovember30,2010j solicitation e-mdl, Bruning stated,''Please help me 

^ 6 defeat Ben Nelson in 2012 by making ai contribution today. Together we can take back this 
0 
O 7 countiy and bring tme Nebraska vdues to Washington." Bruning's statement demonstrates that 
f f i ^ 

« 8 he had decided to be a candidate for federd office. 

ST ' 9 fiV- x-̂  -t. 16. Accordingly, Bruning became a candidate by Novdnber 30,2010, and was 

i w 10 requuredtdfile a Statement ofCandidacy designating a prindpd campdgn comimttê  
rH 

"̂^ 11 fifteen days of that date. Bruning's prindpd campdgn committee, Bruning 2012, was required 

12 to file a Statement of Organization witfain ten days of Bnming's timely designation and file 

f 13 quarterlydiselosure reports ffaereafter. 

^ 14 ' • 17. Brunmg2012 was requued to file tfae 2010 Year End Report by January 31, 

15 2011. Bruning 2012 did not file a disclosure report until tfae 2011 April Quarterly Report on 

16 April 15,2011. 

17 V. Respondents committed ffae following violations: 

18 1. Jon Bnming violated 2 U.S.C. §432(e)G) and 11C.F.R.§ 101(a) by 

19 fiuling to timely file fais Statement of Candidacy after becoming a candidate by November 30, 

20 2010. 

21 2. Bruning for Senate, Inc. f/k/a Bruning 2012 Exploratory Coinmittee 

22 and Douglas R. Ayer in his officid capacity as treasurer violated 2 U.S.C. §§ 433(a) and 434(a) 

23 by fdling to timely file a Statement of Orgamzation and the 2010 Year lEnd disclosure report 

4837-1174-5299.1 
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1 3. Bruning for Senate, Inc. f/kJa Bruning 2012 Exploratory Coinmittee 

2' and Douglas R. Ayer in his officid capacity as treasurer violated 2 U.S.C § 434(b) by fdling to 

3 disclose the finandal activity of Jon Bruning Exploratory Coinmittee. 

4 VI. 1. Respondents will pay a civil penalty to fhe Federd Election Conimission 

5 in tfie amount of Nmeteen Tfaousand Dollara ($19,000), purauant to 2 U.S.C. § 437g(a)(5)(A). 

6 2. Jon Bnming will cease and desist fiom violating 2 U.S.C. § 432(e)(1) 
fM 

g 7 andllC.F.R.§ 101(a). 
fvi 
Nl 8 3. Bruning for Senate, Inc. f/k/a Bruning 2012 Exploratory Committee 
Nl 

^ ^ 9 tmd DougllaiŜ  Ayer in fais offidd capacity as treasurer wiU cease and d̂ ^ 

1̂  ^ 10 2 U.S.C ?§'433(a), 434(a) and 434(b). 
'H 

' 11 * 4. Brumng for Senate, foe. £lc/a Bnming 2012 Exploratory Coinmittee 

^ 12 and Dou^a^. Ayer in his offidd capacity as treasurer will amend its disclosure reports to 

\ 13 disclose 'dl of the financid activity of Jon Bruning Exploratory Ckmunittee purauant to tfae Act 

14 and Commission regdations and as tfae Commission's Reports Andysis Division may duect 

15 VII. The Commission, on request of anyone filing a complaint under 2 U.S.C 

16 § 437g(a)(l) conceming the mattera at issue herem or on its own motion, may review compliance 

17 with this agreement If the Commission bdieves tfaat tfais agreement or any requhrement thereof 

18 has been violated, it may institute a civil action for relief in tfae United States District Court for 

19 the District of Columbia. 

20 VIII. This agreement sfadl become effective as of tfae date tfaat dl parties faereto faave 

21 executed same and tfae Commission faas approved ffae entire agrednent 

22 DC. - Respondents shdl have no more tfaan 30 days firom tfie date this agreement 

4837-1174-5299.1 
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1 becomes effective to -comply with and implement the requirements contamed in tfais agreement 

2 and to so notify tfae Commission. 

3 X. This ConciUation Agreement constitutes fhe entire agreement between the parties 

4 on the matters rdsed herein, and no other statement, promise, or agreement, dtfaer written or 

5 ord, made by dther party or by agents of dther party, tfaat is not contdned in tfais written 

6 agreement shdl be enforceable. 

7 
Nl 
O 
Q 
^ 8 FOR THE COMMISSION: 
Nl 

9 Anthony Hennan 
^ 10 Generd Counsel 0 

11 
12 
13 
14 
15 BY: 
16 Daniel A. Petdas Date 
17 Assodate Generd Counsel for Enforcement 
18 
19 
.20 FOR THE RESPONDENTS: 

I* 

ii BY: W^M^ S <^S 20(3 
25 Cleta Mitdidl, Esq. Date 
26 Counsel for Respondents 
27 
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